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In a cold case sexual assault trial, introducing evidence to 
show that the defendant has previously been accused of 
some other crime or “bad act” is often helpful, even crucial, 
to the prosecution’s case. The “other act” may have been 
an uncharged act (e.g., a burglary or threat) in connection 
with the current sexual assault charge; perhaps the related 
act would have been charged if not for the statute of 
limitations expiring for that crime. Or the related act might 
be a similar assault (actual or attempted) against a different 
victim, which proves the defendant’s identity, motive, intent, 
preparation, scheme, or plan in the present case. 

With the testing of previously unsubmitted sexual assault 
kits (SAKs), Combined DNA Index System (CODIS) hits may 
help to identify other assaults (or attempted assaults) by the 
same perpetrator. Evidence of these other assaults may be 
relevant and admissible in the present case; this evidence 
may also prove the defendant’s identity, motive, intent, 
preparation, scheme, or plan in the present case. Moreover, 
those other offenses may provide leads to additional 
evidence supporting the charges in the present case. This 
resource provides an overview of (1) the Evidence Rule*  
to admit evidence of other crimes, wrongs, or acts and (2) 
the unique considerations for the rule in cold case sexual 
assaults.

The Evidence Rule: Other Crimes, 
Wrongs, or Acts
“Rule 404(b) has generated more reported decisions than any 
other provision of the Federal Rules. In many jurisdictions, the 
admissibility of uncharged-misconduct evidence is not only 
the most frequently litigated issue on appeal, but also the most 
common ground for reversal.”2 

Federal Rule of Evidence 404(b) and equivalent state or tribal 
evidence rules or statutes3 prohibit introducing evidence of 
a crime, wrong, or other act to prove a person’s character as 
a way to show that the individual acted in conformity with 
that character trait on a particular occasion. In the criminal 
context, this translates to prohibiting the introduction of 
evidence to show that the defendant has a propensity to 
commit a particular crime. Most jurisdictions do not allow 
evidence of propensity.4 However, the rule is typically 
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considered to be one of inclusion rather than exclusion; it 
explicitly permits evidence of other bad acts for purposes 
other than propensity—such as motive, opportunity, intent, 
preparation, plan, knowledge, identity, or absence of mistake 
or accident. 

The proper purposes for which such evidence may be 
admitted are generally not limited to those explicitly 
listed in the rule. In most jurisdictions, any legitimate issue 
relevant to proof of the crime or of the defendant’s guilt 
(e.g., consciousness of guilt) can be grounds for admitting 
such evidence. Such evidence can consist of uncharged 
or unreported acts, prior convictions, possible prior acts 
for which the defendant was acquitted of any crime,5 and 
noncriminal behavior that reflects poorly on the defendant’s 
character (e.g., acts of marital infidelity, acts of emotional 
abuse). Evidence of an act for which the defendant has been 
previously acquitted at trial may be admissible; however, this 
varies by jurisdiction.6  

The extent to which evidence of other crimes, wrongs, or 
acts is admissible—and the purposes for which the jury may 
consider it—will depend upon the

 w law in the particular jurisdiction, 

 w evidence rules or other statutory provisions governing the 
admissibility of evidence, and

 w case law interpreting it. 

Most jurisdictions prohibit admission of other acts to 
prove propensity or character, which requires that another 
specific purpose or purposes be identified and that the 
jury’s consideration of the other acts’ evidence be limited to 
those specific, permissible purposes.7 Each jurisdiction’s laws 
establish the following: 

 w Purposes for which the evidence can be admitted

 w Conditions or tests for admissibility 

 w Limitations on admissibility (e.g., excluding evidence of 
acts considered too remote to be relevant)

 w Procedural requirements (e.g., notice to the defense within 
a specific timeframe; mandatory limiting instructions)

Evidence of some other acts may be admissible on multiple 
grounds, or admissible on only one or two of several possible 
grounds.8 

*This refers to the relevant rule of evidence. Many, though not all, state rules are 
404(b); with that in mind, “rule” is sometimes used to refer to the appropriate 
evidence rule.
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With careful preparation and presentation, prosecutors 
can confidently seek to admit such evidence for a proper 
purpose. Even if the court does not permit introducing 
the evidence as part of the prosecution’s case-in-chief, the 
defense may open the door during cross-examination or 
the defense case, allowing previously barred evidence to be 
admitted as relevant. 

Identifying Other Crimes, Wrongs, or 
Acts
The testing of previously unsubmitted rape kits throughout 
the country confirms a significant incidence of serial 
offenders in both stranger and non-stranger categories.11 
Additionally, offenders’ DNA profiles have been discovered 
in other crimes—such as murder, robbery, burglary, and 
theft. Discovering offender DNA profiles in sexual assaults as 
well as at least one other type of crime is known as crossover 
offending. When individuals commit crossover crimes, this 
challenges traditional stereotypes about the nature of 
offenders; additionally, crossover offending highlights the 
risk that serial offenders pose.12  

Offenders Known and Unknown
In cases in which the victim knows the assailant, evidence 
of other acts can be helpful in overcoming the consent 
defense by (a) establishing the perpetrator’s intentional plan 
or preparation for the assault or (b) providing support for 
a finding of constructive force.13 Such evidence may also 
establish the defendant’s knowledge of the effects of drugs 
and/or alcohol as tools of victimization, illuminate a basis for 

victim selection, or demonstrate a plan to create or exploit 
vulnerabilities. 

If the victim and defendant were in an intimate relationship, 
then establishing the defendant’s history of abusive 
behavior, dominance, and control that led to the criminal 
act is often beneficial to the prosecution’s case.14 Introducing 
“other acts” evidence may provide necessary context for the 
crime as part of a pattern of abuse or provide evidence of 
the perpetrator’s intent and planning. This evidence not only 
helps to illuminate the full extent of victimization but also 
helps jury members to understand how the crime could 
have occurred. Additionally, the evidence may be relevant 
to explain why the victim perceived resisting to be futile or 
dangerous, or why the victim did not immediately report the 
sexual assault.

If a victim did not know the offender, then evidence of 
other acts may help to establish the perpetrator’s identity. 
The perpetrator’s use of a uniquely identifiable weapon 
or possession of stolen property may connect multiple 
offenses. Perpetrator identity can sometimes be established 
on the theory that both are “signature crimes”—crimes with 
sufficiently unusual similarities as to “earmark a crime as the 
defendant’s handiwork.”15  

Co-occurring Crimes
Prosecutors should also remember to look for evidence of 
co-occurring crimes that the offender committed against 
the victim. When the statute of limitations has expired 
for the offenses other than the sexual assault, Rule 404(b) 
may nevertheless allow evidence of those criminal acts 
to explain the crime—including the knowledge, beliefs, 
and actions of both the offender and the victim. Examples 
of such co-occurring crimes include intimate partner 
violence, stalking, and human trafficking (both sex and 
labor trafficking). 

Introducing the Evidence 
Prosecutors should file pretrial motions in limine any time 
they anticipate introducing evidence of a defendant’s other 
crimes or bad acts, regardless of whether the law requires 
such a motion. By carefully briefing the issue for the trial 
court, the prosecutor will focus attention on a thorough 
analysis of the evidence and will clearly articulate the basis 
(or bases) for admitting the evidence. The court will have 
time to research the issue, if necessary, and to carefully 
consider the arguments before deciding. Presenting such 
evidence without a preliminary ruling from the court 
increases the risk of mistrial or reversal on appeal. 

The motion should assert all potentially applicable grounds 
for admission, including as many of the “purposes” under 

Res Gestae or Acts “Inextricably Intertwined” 
with the Charged Crime9   
Some courts refer to bad acts as res gestae acts or acts 
“inextricably intertwined” with, or “intrinsic to,” the 
criminal act when the acts are (a) part and parcel of 
the events surrounding the charged crime or (b) ones 
that cannot be excluded without compromising the 
jury’s ability to understand what occurred. This theory 
may be considered a proper purpose under Rule 404(b) 
and analyzed according to precedent on that rule; in 
other cases, it is considered an independent ground for 
admission and not subject to the same requirements. 

An abuser’s threat to kill the victim’s pet during events 
that culminate in an assault is an example of res gestae. 
Such an act committed months before might be 
analyzed under Rule 404(b), though an act committed 
during events immediately surrounding the crime might 
be admitted on a res gestae theory.10
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the Evidence Rule that may apply; additionally, the motion 
should seek from the court a ruling on each of the grounds. 
By requesting a ruling on each of the grounds for admission, 
an appellate court will have a complete record of the 
court’s rulings and reasoning as to each of the proffered 
arguments.16 

The defense may raise several objections to the admission of 
“other acts” evidence, including

 w the differences in conduct; 

 w the remoteness in time; 

 w the fact that 

 � the other act does not support a purpose authorized 
by the rule, 

 � the issue is not seriously in dispute, or 

 � the probative value is outweighed by the danger of 
prejudice. 

The prosecutor’s motion brief should anticipate and address 
these arguments.

Each jurisdiction will have its own standards or tests for the 
admissibility of “other acts” evidence; these standards or 
tests may vary based on factors such as the specific purpose 
for which the evidence is to be offered.17 The U.S. Supreme 
Court has held that evidence offered under Rule 404(b) does 
not need to meet even the “preponderance” standard to be 
admissible.18 In Huddleston v. United States,19 the Supreme 
Court established the analysis federal courts must undertake 
in determining the admissibility of evidence under Rule 
404(b): 

 w The “bad act” evidence must be admitted for a proper 
purpose under the rule,20 and not to demonstrate the 
offender’s propensity towards the charged criminal act.

 w The “bad act” evidence must be relevant to the charged 
crime.

 w The probative value of the proffered evidence must not be 
substantially outweighed by the danger of unfair prejudice. 
The court must weigh these competing interests, as 
required under Rule 403.

 w The defense may request that the court give a limiting 
instruction, as outlined in Rule 105 to protect against jury 
misuse of the 404(b) evidence.

The Huddleston analysis is simply an interpretation of the 
federal rule. Admissibility in a particular jurisdiction will 
be determined by that jurisdiction’s laws. However, the 
requirements set forth in Huddleston are typical in most 
jurisdictions. In addition to the specific requirements 
pertaining to evidence of other bad acts, any such evidence 
must also satisfy the general rules pertaining to evidence, 

including requirements that the evidence be relevant21 
and that the danger of unfair prejudice not substantially 
outweigh the probative value of evidence.22  

In addition to relevance, there may be another requirement 
of materiality; this requirement focuses on whether the issue 
on which the evidence is offered is actually or seriously in 
dispute.23 For example, when the consent defense is used in 
a sexual assault case involving acquaintances, evidence of 
a prior or subsequent crime offered solely to prove identity 
might not be considered material; however, the same crime 
might be admissible for some other purpose on a matter 
that is at issue, such as proof of a common scheme or plan 
to render the victim incapable of consent through use of 
alcohol and/or drugs.24 

Courts sometimes consider the probative value versus the 
prejudicial effect of the proffered evidence as part of the 
overall analysis of admissibility under Rule 404(b); other 
times, they conduct a separate balancing analysis under 
Rule 403.25 The temporal proximity of the prior act may 
be considered as part of this weighing process. Generally 
speaking, acts that are very remote in time from the charged 
crime are likely to be less probative and more likely to be 
unfairly prejudicial than acts committed closer in time.26 
Some courts have taken the position that the remoteness of 
the prior act, rather than the act’s admissibility, affects only 
the weight that should be accorded such evidence.27 Nexus 
between the proffered evidence and the current case is a 
critical feature.

When evidence of other bad acts is admissible for a limited 
purpose, it is important to present the specific purpose 
for which a jury can consider the evidence (i.e., limiting 
instruction), so the jury does not consider the evidence 
to be impermissible (such as propensity, where evidence 
showing propensity is not permitted). Even if the defense 
fails to request a limiting instruction, the prosecutor should 
make such a request, wording the instruction in sufficiently 
strong terms that there will be little possibility of the jury’s 
failing to understand the limited purpose for which the 
evidence is being admitted. Doing so may prevent reversal 
of a conviction on appeal. Such an instruction is appropriate 
at the time the evidence is admitted and should, generally, 
be repeated at the end of the trial.28  

Whether the court holds an evidentiary hearing with witness 
testimony on a motion to admit evidence under Rule 404(b) 
varies according to local practice. Usually an offer of proof 
will be sufficient29 and, where permissible, such practice will 
spare the victim from testifying at an additional hearing. 

Prosecutors should urge the court to make findings as to 
each of the proffered grounds for admissibility, including 
res gestae where applicable. This may prevent a reversal 
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and remand for consideration of a different grounds for 
admission if an appellate court disagrees with the trial 
court’s reasoning on one of the grounds. Depending on local 
practice, drafting the findings of fact and conclusions of law 
to support each of the grounds for admission urged may be 
desirable.

If the court rules the “other acts” evidence inadmissible, keep 
in mind that this evidence may become admissible during 
trial if the defense opens the door during cross-examination 
or during its own case. In that event, a hearing should occur 
without the jury to renew the motion and obtain the court’s 
ruling. 

A successful motion to admit “other acts” evidence requires 
carefully presenting the evidence at trial to avoid any 
suggestion that the jury should consider the evidence for an 
improper purpose. Testimony should be presented in a way 
that will allow the jury to draw the permitted inferences in 
support of the charged crime. In summation, the prosecutor 
should take care to argue the appropriate purpose(s) for 
which the evidence was admitted under the Evidence Rule. 
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